
Iu* relates to the ngnta and duties ot i oonrt Mid Jury
tipoD an indictment for crime? Is It not rather
Snore in the nuture <>f an inquest officer The consU-
¦ ntion seems to have determined tt to lie the latter,
tecauae. umler lis provisions, the right to retain and
Cold office 1* the only subject that can be Anally ad-
Indicated.all preliminary Inquiry being carried on
M«leir to determine that question and that alone.
.All investigations of fact are tn some sense trials, but
not in Che sense In which the word is used by
rourts. Again, as a correlative question, Is this
»hmH. now fitting to determine the accusation of the
House of Representatives against the President of
the Inited States, the Senate of the United states or
a court * 1 trust, Mr. President and Senators, 1 may
»>e pardoned for making some suggestions upon these
topics, lecause, to us, it seems these are questions
not of forms but of substance. If this body here is a
court in any manner as contradistinguished from the
.senate, then we agree that many if not all the
analogies of the procedures of courts must obtain;
tuat the common law incidents of a trial in court
must have place; that you may be bound in your
proceedings and adjudication by tlie rales
ii nd precedents of the common statute
jhw; that the Interest, bias or preconceived
opinions or affinities to the party of the judges may
».e open to inquiry, and even the rules ot order and
liroceacnts In courts should have effect; that the
Managers of the House of Representatives must con-
lorni to ihose rules, as they would bo applicable to
public or private prosecutors of crime in courts, and
that the accused may claim the benefit of the rule in
criminal cases thai lie may only t»e convicted when
t lie evidence makes the fact clear beyond reasonable
doubt, instead of by a preponderance ol the evi¬
dence. We claim, and respectfully Insist, that this
tribunal has none of the attributes ol' a judicial
court as they are commonly received and
understood, of course tills question must be
largely determined by the express provisions
of i lie const it ut Ion, anil in It there is no word, as Is
well known to you, senators, which gives the slight¬
est coloring to the idea that this is a court, save that
in the trial of this particular respondent the Chief
Justice of the supreme Court must preside. But even
this provision can l ave no detenuinlng effect upon
the question, because is nut this tlie'samc tribunal lu
all its powers, incidents and duties when other civil
Officers arc brou-i.t to us bar for trial, when the Vice-
President (not . I'idlcial < tt1<«r) must preside? Can it
he contend) d for a moment that this is the Senate of
ihe United .states v» hen ait mg on the trial of all other
otllcers and n court only when the President is at the
bar, solely because in this case the constitution has
designated t o Chief Justice as the presiding officer?
The fact that Senators are sitting for tins purpose on
oath or affirmation (tin s not Inhuence the argumcut,
because tt is well understood that that was but a
substitute lor the obligation ol honor under which,
in the tiieor.v of the British constitution, the peers of
England wore supposed to sit in like cases. A peer
of England nukes answer in a Court of Chancery
upon houot, wnen a common person must answer
on oath. Hut our fathers, sweeping away all dis¬
tinction^ of caste, require 1 every man alike, acting in
a solemn procecdluu like this, to take an oath, our
constitution holds a.! good men alike honorable and
entitled to honor, Tiio idea that this tribunal was
a court seems to have crept In because of the analo¬
gs of similar proceedings in trials before the House
of Lords. Analogies nave ever been found deceptive
and Illusory, lieiore such analogy is invoked we
must not forget that the Houses of I'arliamentatfirst,
uii'l latterly me bouse of Lords, claimed and exer¬
cised jurisdiction over ail crimes, even when the
punishment extended to nfe and limb. By expre.-s
provision of our cousatutiou all such jurisdiction Is
taken from the Senate and "tne judicial power of the
l nited stales is vested in one supreme Court and
such inferior courts as irom tltae to time Congress
may ordain and estaL'tsn." y\e suggest, then fore,
that we are lu the presence of the Semite of the
t inted States convened as ,i constitutional ttibnnnl
tt inquire mio and de'.-.-nuine whether An¬
drew Johnson, because of malversation in office,
l- longer lit to retain the office of President of the
'. Lilted states, or here<iiier to hold any office of honor
< .- profit. I rcspectiuliy submit that thus far your
: .ueof proceeding lias no analogy to that of a court,

u issue a suuiiuoiis to give the respondent notite
tne case pending against htm; you do not suques-

:. person; you do not require his person il up-
;. inn even: you proceed against him and will

ietermiue his cause in tus absence, and make
* order tueiem. How different Is each step
a - s of ordinary criminal procedure!

a 'i:j itiuiial tribunal solely, you are
Nwpi h) no law. either statute' or"common.
^ .. l eu» limit jour constitutional pre-mrtn. lea comu.t no precedents save
ibo* et tie law ami custom of parliamentaryinxttes. (m are a law oato yourselves, brand only
by the nauirji prta<*ijtiea ol equity and justice, and
inat sa/uspoputirti trx. i pon these prln-

;-te- and parliaiiituiarv law no judges can aid you,oitd indeed in iate yea.a the Judges of England in
tne trial of uupeucunieni declined to -peak to a
q estion of paruaiuentary law. even at tne requestof the House ol Pews, although tney attended «>u
tiiem lu their robes of office. Nearly five hnndred
years ago, in Um, the House of Lords resoived.
in the case of Heliinap and tne other Judges, .> that
these matters, wumi brought beiore them, shall be
discussed and a*: d b> the course of Parliament,and not by tin <<. u .*w. not hy the common law of
i in* luud used d i ferior courts." And that
resolution, w;.^i waa in contravention of. the
opinion of aii tae judges in England and against the
remonstrance «»f i.i> uard 11., remains tiie unques¬tioned law of Kuzmnd t<» tins day. Another deter¬
mining quality ol this tribunal, distinguishing It
from 11 court atid tUe analogies of ordinary >gul pro¬ceeding", and ahiwtng that It. in a M-nale only, Is
that there en iw no rtyutcrf challenge by eiibet
pirtyto any of Hi mciiiirers /or iavor 01 malice,artln'ity <ir interesL Tin* has been held from the
«jrii>-' time* in J*arliarijent, even when that was
toe hig.'i co'irt of ju'iicature of the realm,
. i"ing fj p.'i-h all crimes again«t the peace.
1: to* ca"- >t t-«e l»u*e of somerset (1 llowell' Mate
Tr..i - p. 'JII. aj ear:* a> 14.il, it was held that the
!> .k- oi V»rth iniMsn'aud and the Marque o: North-

p. nand !.,<. t.an of Pembroke, for an atte.npt
,.n who«e lives >>ut«r««: was on trial, should sit

i: u lgnu-nt >.p ri luiu a/ain-»'. the objection of the
a -i-»-1. u-cau-e peer of the realm might not be

all-n red."' Again. the Iiuke or Sorthumt<er!and
,... cl. MateTi.a.-, p. Marquis of v»rthnm*vr-

. ! v< arwi'-k. on trial lor their lives, A. 1).
before the court ol peers, the i.ord High steward

«.f l.n/ .it.U. i>elng one ol the prisoners, Inquired
whether an.v [» i« .us us were equally euipfibleln
,^t trine and im -e by whose letters and com¬

mandment* he wa* directed In ail In- dolmrs, might
nis Judges, .i pa.-s upon Ills trial at his death? It

wa» answered toat, "if auv were a* deeply to be
r hed himself In that ea-c, jet us long a- no at-
i.uu'ier of record were agunst them, tliey were
nevertheless persons aole in the law to pass upon
uny trial, and not to challenged therelor, but at
. he ITiiic-'H plea-are." Again, on the trial ot the
Larls of K<sex and >outhamptoii (Ibid, 1 Slate Trials,
p. l,:«iA) tor hl«n treason, befort all the justices of
hngland, A. I». ltt'jo, tin- Karl of l>«ex desired to
know of my Lord Chief Justice whether he might
challenge any of the peers or nor Whereunto the
Lord Chief Justice answered "No." Again, in Lord
Audley's cum- ibid, :i M ate TrialJ, page 4054, A. I>. HU1)
it was questioned whetlier a peer might challengehis peers, as in the case of common jurats. It was
answered by ail the judges, after consultation, "be
might not." (This ca-e is of more value iveause It
wan an indictment for being accessory to rape upon
his own wife, and had no political influence in it
whatever.] The same point was ruled in the
Countess of Essex's case on trial for treason. (Moore's
reports, hli in tiie Karl of Portland'- c tae, v. i>. lttu
(ibid, State trials, page ^88). the Common-' objected
that Loril Hiimiii' iH, the Karl of Oxford and Lord
Halifax, who had l>een Impeached by the Commons
l>efare ttie House of i.ords for being concerned In the
same acts lor which Portland was being brought to
trial, voted and acted with the House of Lords in
trie preliminary proceedings of said trial, and were
upon a committee of conference in relation thereto.
Hut the lords after discussion solemnly resolved
"that no lord of Parliament, Impeached of high
crimes and misdemeanors, can be precluded from
votlniton any occasion except on his own trial."
In the trial of Lord Viscount Melville, A. !>. lsoo
(ibid ¦&. stale Tria's, page l.:sws), some observationshaving ton made a- to the possible bias ofsome
I'orUou of the peers (by the counsel for defendant),Mr. Whitebread, one ol the managers on the part of
the Commons, answered as follows:.
My lord*, »* to your own court, i HiK-thlng 1 n« bi-^n thrown

oul Hh lit the |>o«/l>illliy of * cbutM'nke. Upon ncll ft » il>j<!Ctil will nut hr bacmmi/ Ui my morr l inn tlilv winch hit" t>»rn.JnilllKl that an u*n<-i was nlv.n by ihe llonic of Commons11 pruaacute tier.I Mc>v:ll« In a court ol l»» win ri* he wouldl:»vr tlir riiflit l" rlmlicnt* hi* Juror*. . . . What did tinsnoble Vlrnmnt ilicta dn by the meat* of «n«> of liU friends?* . . From tb>'mouili of thai b'srned Eettloraau rami ri!««l th'' iiirce»»f'ii rimiiiii, ..ibni Htnrjr, >l<c<iuntof Mi-lrtlle,bi* lni|>eacbed of 1: at> ri# » »nd mlnaemeanoni." I urn ju»-tibed, Iben, in »n> ln< ihul li* I* here t>jr lil« own oeti'ii. . . .
Hui riiy lord*, n cti.iW iu »nur lorU*hip*t in not everymdlviduKl perr tli<- .uar .lau ot In* own bonurf
In the trial of Warn u Hastings tile same point wasruled, or, more piopiii) 'oeakbig. taken for granted,lor oi the more Hiau lib pis-rs who eommeuced thetrial but Jasai and piopoiu <si the verdict at the close,and some of th"*e weep peer* created since the trialIx-gan. and had not either heard tin opening or much

< f the evidence, and durug the trial there hud la-enb\ death, sucee.-sion and creation more than ISO'.hanges in the House of Peers, who wen- his lodges.We have abunt.nnl authority also on thl point In our
own cjuntrv. intheeaue of Judge Iltkciing, whowas tried March, 1mi4, for drunkenness in oillce, al-thouKh undefended In form, yet he had all his rightspreserved, tills trla. beinn postponed a session: three
.senator*.Samuel smith, of Maryland; IsraelSmith, of Vermont, and John Suilth, of Newlork.who had ull been members of the UotiM ofHepresentatives ae.d there voted In favor of Im¬peaching Judge Pickering, were Senators when histrial came oil. Mr. smith, of New York, raised (bequestion asking to is excused from voting. Mr.Smith, of Maryland, declared "he would not be in¬fluenced from his duty by any false delicacy; thatbe, for Ills part, fejt no deiii acy upon the subject;the vote he had given In the other house to impeachJudg« Pickering would have no Influence upon Idmin the court; Ills constituents had a rmhi to his vole,and he would not by any act of his deprive or con¬sent to deprive them of that right, buf would clsliuand ex ere l*i it upon this as upon even otheroiiestlon that might be submlited to theSenate while he had the honor of u seat."P. vote iK'iiig had upon the question. It wa«determined ;hat tiier-e gentlemen should sit arid voteon the trial. This passed In the affirmative b.v a voteof nineteen to seven, snd all the gentlemen «a' midvoted on every ques Ion during the triul. On thetrial of Suunicl Cnase l»cfore the Senate of the t'nltedsiste* no challenge was attempted, although the cuse
whs decided by an almost strict party vote In highparty times, and doubtless many of the Senator* hadformed and expie- ed opinions upon his conduct,riiat arbitrary judge but learned lawyer knew toopinch to attempt niij such futile movement as a chal¬lenge to M n Certain it la that the proprietiesof tiie occe ioi! were not marred bv iho wr<rseHum s<ioim<totM pr.icicdlnu of tfie ui*all"iig°

of one Senator to another, especially before
the defendant had appeared. Nor did the Managers
exercise the right of challenge, although Senators
Smith and Mitchell, of N. Y., were members of the
the Senate on the trial, and voted not guilty on every
article, w ho had been members of the House when
the articles wen found and had there voted steadily
against the wllole proceeding. Judge Peck's case,
which was tried in 1831, affords another instance In

Bint. The conduct of Judge Peck had been the sul>-
;t of much animadversion and comment l>y the

public, and had been for four years pending
before the Congress of th$ United States be¬
fore it fln&njr cam* to trial. It was not
possible but that many of senate
had both formed and expressed opinions upon Pock's
proceedings, and vet it never occurred to that good
lawyer to make objection to his triers. Nor did the
Managers challenge, although Webster, of Massa¬
chusetts. was a member of ihe committee of the
House of Representatives to whom the petition for
Impeachment was referred, and which, after exami¬
nation, repacted thereon "leave to withdraw," and
Sprague, of Maine, voted Against the proceedings in
the House, while Livingston, of Louisiana, voted for
them. All of these gentlemen sat upou the trial, and
voted as they dW In the House. A very remarkable
and instructive case was that of Judge Addison, of
Pennsylvania, In 1804. There, after the articles of
Impeachment were framed, the trial was postponed
to another session of the Legislature. Meanwhile
three members of the House of Representatives who
had voted for the articles of impeachment were
elected to the Senate and became the triers
of the articles of impeachment of which they'
had solemnly voted the respondent to be guilty.
To their sitting on the trial Judge Addison objected,
but after an exhaustive argument Ills objection was
overruled, seventeen to six. Two of the minority
were the gentlemen who had voted him guilty, and
who themselves objected to sitting on the trial.
Thus stands the case upon authority. How does It

stand upon principle V In a conference, held in 1091,
between the lords and commons on a proposition to
limit the number of judges, the lords made answer:.
"Tha: In the case of impeachment, which are the
groans of the people, and for the highest
crimes, and carry with them a greater sup- *

position of guilt than any other accusation, there
all the lords must Judge." There have been
many Instances In Kngland where this necessity
that no p:>cr be excused from sitting on such trials
has produced curious results. Brothers have sat
upon the trials of brothers, fathers upou the trials of
sons and daughters, uncles upon the trials of
nephews and nieces; no excuse being admitted. One,
ami a most peculiar and painful instance, will suffice
upou tins point to Illustrate the strength of the rule.
Iti the trial of Anne Botcyn, the wife of one sovereign
of Kngland and the mother of another, her father,
Lord Kochetort, and her uncle, the l)nke ol Norfolk,
sat as jud-ies and voted guilty, although
one of the charges against the daughter and
niece was a criminal intimacy with her brother,
the son and nephew of the Judges. It would seem
impossible that In a proceeding before such a tri¬
bunal so constituted there could be a challenge, be¬
cause as the nunilier of triers Is limited by law, and
as there are not now and never have been anv pro¬
visions, cither in Kngland or in this country, for sub¬
stituting another for the challenged party as a talis¬
man Is substituted in a jury, the accused might es¬
cape punishment altogether by challenging a suill-
cient number to prevent a quorum, or the accusers
might oppress the respondent by challenging all per¬
sons favorable to him until the necessary unanimity
for conviction was secured. This proceeding being
but an inquest of office and, except in a few rare in¬
stances, almost partaking, more or less, of political
considerations, and required to be discussed, before
presentation to ihe triers, by the co-ordinate branch
of ti:e Legislature, It Is impossible that Senators
should not l.avc opinions and convictions upon the
subject matter more or less decidedly formed before
the case reaches them. If, therefore, challenges could
be allowed because of such opinions, as in the case
ofjnrors.no trial could go forward, because every
intelligent Senator could be objected to on one side
or the other. I should have hardly dared to trouble
the Senate with such minuteness ofcitation and argu¬
ment upon this point were it not that certain
persons and papers outside of this oody, by
sophistries drawn from the analogies of the
proceedings in courts before juries, have
endeavored. In advance, to prejudice the
pub'ic mind, hut little Instructed In this topic, lie-
cause of the unrrecjuency of impeachments, against
the legal validity and propriety of the proceedings
upon this trial. I may be permitted, without offence,
further to state that these and similar reasons have
prevented the Managers from objecting by challenge
or otherwise to the competency of one of the triers
of near affinity to the accused. We believe It Is his
right.nay, hUduty to the state herepresente.to sit
upon tlie trial as he would upon any other matter
winch should come before the Senates. His seat nnd
vote l»clong to his constituents and not to himself, to
be used according to his best judgment upon every
grave mutter that comes before the Senate.
A train. as political considerations are in¬
volved in this trial raising questions of
interest to the constituents of every Senator,
it Is his right and duty to express himself as fully
and freely upon such question as upon any other;
even to express a belief In the guilt or Innocence of
the accused, or to sav lie will sustain him In the
course he is taking, although he bo says after accusa-
tI'Mi tTouuut. Let melllustraie. Suppose that after
this Impeachment had been votod by the House of
Kenreseniativefl the constituents of any Senator had
called a public meeting to sustain the l'resldent
against what the.v were pleased to term the "tyrau-
nlcal acts of Congress towards hint In impeaching
htm," .tntl should inn upon their Senator to attend
and take part In such meeting, I do not conceive
that It would or ought to be legally objected against
him as it disqualification to sit upon thin trial upon
the principles 1 have stated, If lit- should attend the
meeting or favor the object, or, If his engagements
In the Senate prevented him leaving, I have not l>cen
itMe to And any legal objection In the liooks to his
writing a letter lo such meeting, containing, among
other tilings, statements like the following:.

Sunat* CUamukb, February S4,13G8.
flrsTi rptiblle and profMalonal engagement*

will be tiicban tlx' 4(b of March Unit I nm reluctantly cum-
pellM lo licchnr your invltutlon to be j>m*ut and adcrei* the
meeting t bi liei'l in your clijr on that day. . . . Tt.it the
President of tbe n lied State* ha* Mncerely endeavored to pre¬
serve these(earmse en Hons :-..n. violation i jwve no
duiiht, and I have, therefore, throughout tbft linforlunaUi
dlflcrfice* of np.nion between biro ai d t'oD;;re*» mutained
bi:n. And tbl* 1 shall eor.iinnn to do no lone a* be aball prove
fnithftil to ilutv. Wttk I y best tkftaks for tbe honor von have
done n.e by your Invitation, and regretting that It t» not In my
ixiwerto accept It, 1 remain, wllb re^iird, nyir obedient ner-
vant, * Kr.VKHDV JOHNSON.
We should have as much right to expect his vote

on u clearly proven case of guilty as had King Henry
VIII. to hope (or the vole of her father against his
wire: he got it. King Henry knew the strength of
his case, and we know the strength of ours against
this reaiHdident. If it be said that this Is an Infelicity,
it is a aufllctent and decisive anewi r thai it is the iit-
Icliclty of a precise constItutlonal provision, which
provide- that the S» nate snail nave the sole power lo
try Impeachments, and the only security aga<nst bias
or prejudice on the part of any Senator is that two-
thirds of the Senators present are necessary for
conviction. To this rule there Is but one pos¬
sible exception, founded on both reason
and authority, that a Senator may not be a Judge in
ills own case. I have thought It necessary to deter¬
mine i lie nature and attributes of the tribunal before
we attend to the scope and meaning of the accusa¬
tion before It. The lirst eight articles set out in seve¬
ral distinct inmts the acts of the respondent in re¬
moving Mr. Stanton from offlce and tippoinllng Mr.
Thumus ad inUriui, differ In legal effect lu the pur¬
poses lor w hlch and the Intent with which either or
both of the acts were dune, and the legal duties and
rights Infringed and the acts of Congrese violated In
ho doing. All the ar;'.:-ie» allege these aets
to be in contravention of Ms oath of ottlce and In dis¬
regard of the duties thereof. If they are so, however,
the President might have the power to do them un¬
der the law: still,' being so done, they are acts of offi¬
cial misconduct, and, as we have seen, Impeachable.
The /'resident has the legal |»owcr to do many acts,
which, it done in disregard of his duty, or for Im¬
proper purposes, then (he exercise of that power Is
an omclaJ Bladen mor, A.V. yr.:. He has the
power of pardon. If exercised In a given case for a
corrupt motive.as for the payment of money, or
wantonly pardoning all criminals.It would be a
misdemeanor. Kxumpic* might be multiplied
indefinitely. Article first, stripped of legal verbiage,
alleges that having suspended Mr. Stanton and re¬
ported the same lo the Senate, which refused to con¬
cur in the suspension, and Stanton having rightfully
resumed the dntles of his office, the respondent, with
knowledge of itK' facts, issued an order, which la re¬
cited, for stanton's rnMMI|Wttt intent to violate
the act of Ma'di 2, HW7, to regulate the tenure of
certain civil offices, and with the further Intent to
remove Stanton from the office of Secretary of War,
then In the lawful discharge of Its duties. In contra¬
vention of >-aid net without the advice anil consent of
the Senate and agalt.st the constitution of tlie United
states. Article second charges that the President,
without authority of law, on the 2lst of Fei>-
ruary. lvis, issued a letter of authority to LomiM
Thomas to act as Secretary of War art interim,the Senste being in session, in violation of the Ten¬
ure of office aet and with intent to violate It and the
eonst tint ion. there lieing no vacancy lu the offlce of
Secretary of War. Antcle three alleges the same act
as done w ithout authority of law, and alleges Intent
to violate the constitution. Artlde four charges that
the President conspired with I/orenzo Thomas and
divers other persons w 1th Intent by intimidation and
threats to prevent Mr. Stanton from holdHig the
office of Secretary of War, lu violation of the consti¬
tution and of the act of July 31, isai. Article Ave
charges the «:\tne connpiracy with Thomas to preventMr. Stanton'' holding, and thereby to prevent the
execution of the civil tenure aet. Article six
ruarges that the President conspired with Thomas
tott'lze ami po«<u«ts the property under the control
of flte VNht department bv force, In coutra-
vcntiun of the art of July 31, IRCl, and
with lnterf» to disregard the civil tenure act.
ArtIcle seven ehargi¦« tlie nunc conspiracy, with Intent
only to flolatc the CUti Tenure of Office act. Articles

4, ft, n trod ^ may !*. all cousldered together as to
the proof Ut .support them. It will Iw shown that,having retnovfti Stanton mid appointed Thomas, the
President sent Jhomas to the War Office to obtain
possession; that, paving been met by stunton with a
denial of his rights, Thomas retired, and, after con¬
sultation with rhe Thomas asserted his
purpose to take possesion of the War omee byforce, making his boast .'u several public places of
his intention so to do, but W!,s prevented by beingpromptly arrested by procn* ftoin the court. This
w 111 be shown by the evidence 6r Hon, Mr. Van Horn,u rnemlsrr of the House, who present when
the demand fbr possession of tlx" War Offlce wan
made by Oeneral Thomas, alread, made public.Hy the testimony of lion. Mr. Bh."''elgh, wholifter that, in the evening of the 21st of Feb»told by Thomas that he intended to take po. sesslou
of the War Office by force the following in«v"n|t>g.and Invited him tip to see the performance. Mr.
Rurlelgh attended, but the act did notmmc .fr, v1'Thomas had been arrested aud held to trail flr

Thomas boosting at Wlllard's Hotel on the name
evening that he shoul 1 call on Cieneral Grant for
military force to put him in possession of the
office and he did not see how Grant could refuse
it. Article eight charges that the appointment of
Thomas was made for the purpose of
getting control of the disbursement of the
moneys appropriated for the military service
and Department of War. In addition to the proof
already adduced it will l>e shown that, after the ap¬
pointment of Thomas, which must have been known
to the members Of his Cabinet the President caused
a formal notice to bo served on the Secretary of th$
Treasury to tlie end that the Seo^tarJ £.*«« answer
the requisitions for rnouey of Thomas, and this was
only prevented by the firmness with which Stanton
retained possession of the books and papers of the
War office, it will be seen that every fact charged
in article one is admitted by the answer of the respon¬
dent. The Intent is aUo admitted oh charged.that
Is to say, to sot aside the Civil Tenure of
Office act and to remove Mr. Stanton from
the office of the Secretary for the Departmentof War without the advice and consent of the Sen¬
ate, and, if not justified, contrary to the provisions
of the constitution itself. The only question remain¬
ing is. does the respondent Justify himself by the
constitution and lawsf On this he avers that bythe constitution there is "conferred on the Presi¬
dent, as a part of the executive power, the power at
any and all times of removing from office all execu¬
tive officers for cause, to be judged of by the Presi¬
dent alone, and that he verily believes that the ex¬
ecutive power of removal from office, confided to
him by the constitution as aforesaid, includes the

Eower of suspension from office lndefinite-
r." Now, these offices, so vacated, must be

tilled, temporarily at least, by his appointment,
because government must go on: there can be no
interregnum in the execution of the laws in an or¬
ganized government, lie claims, therefore, of
necessity, the right to fill their places with appoint¬
ments of his choice, and that this power cannot be
restrained or limited in any degree by any law of
Congress, because he avers "that the power was
conferred and the duty of exercising it fn fit cases
was imposed on the President by the constitution of
the United States, and that the President could not
be deprived of this power or relieved of this duty, nor
could the Batne be vested by law in the.President and
the Senate jointly, either in part or whole." This, then,
is the plain and inevitable issue before the Senate
and the American people:.Has the President, under
the constitution, the more than kingly prerogative at
will to remove from office, and suspend from office
indefinitely, all executive officers of the United
States, either civil, military or naval, at any and all
times, and fill the vacancies with creatures of his
own appointment, for his own purposes,without any
restraint whatever or possibility of restraint by the
Senate or by Congress through laws duly enacted?
Tfce ilon.se of Representatives, In behalf or the peo¬
ple, Join this issue by affirming that the exercise
or such power* is a high misdemeanor in
office. If the affirmative Is maintained by the
respondent, then, so far as the first eight
articles are concerned.unless such corrupt purposes
are shown as will of themselves make the exercise
of a legal power a crime.the respondent must go,
and ought to go. quit and free. Therefore, by these
articles and the answers thereto, the momentous
question, here and now, is raised whether the Presi¬
dential office itself (if it has the prerogatives and
power claimed for it) ought, in fact, to exist as a
part of the constitutional government of a free
people, while by the last three articles the simpler
and less important inquiry is to be determined,
whether Andrew Johnson has so conducted himself
that he ought longer to hold any constitutional
office whatever. The latter sinks to merited
insignificance compared with the grandeur of the
former. If that is sustained, then a riglit
and {tower hitherto unclaimed and unknown to the
people or the country Is engrafted on the constitu¬
tion, most alarming In its extent, most corrupting in
its intlueuce. most dungerous in its tendencies and
most tyrannical in its exercise. Whoever, therefore,
votes "not guilty" on these articles votes to enchain
our rree institutions, and to prostrate them at the
feet of any man, who, being President, may choose
to control them. For this most stupendous and un¬
limited prerogative the respondent cites 110
line and addresses no word of constitu¬
tional enactment.indeed, he could not, for
the only meution of removal from office in the con¬
stitution is us a part of the judgment In case <>r
impeachment, and the only power or appointment Is
b,v nomination to the Senate or officers to l>e ap¬
pointed by their advice and consent, save a quali¬
fied and limited appointment i>y the Fr'sideut
when the Senate is not in session. Whence, then,
does the respondent by his answer claim to have de-
r.ved this power? I give him the benefit or his own
words, "that it was practically settled by the first
Congress or the United fct itcs." Again. I give him
the benefit or his own phruses as set lortli in his mes¬
sage to the Senateon the 21 or March, 1801, miide a
part of his answer:."This was decided by
the House of fteorcscntatiTM by a vote of thirty-four
to twenty, (lu this, however, he is mistaken),
and in the Senate by the casting vote of the Vice-
President." In the same answer he admits that,
lieroite he undertook the exercise of the most danger¬
ous and stupendous power, alter seventy-five years
or study and examination of the constitution by the
people living under it, another Congress decided
that there was no such unlimited power. So that he
admits that his tremendous power which he clttlms
from the legislative construction of one Congress t>y
» vote of :M to M in the House and a tie vote in the
Senate, has l>een° denied t».v another House of more
than ihree times the number of members, by a
vote of 133 to 37, and by a Senate of more
than double the numlter of Sena'ora bv a vote
of BR to 10, and this, too, after ho had
presented to them all the arguments in its favor
that he could ilnd to sustain his claim of power.
If he derives this power from the practical settlement
of one Conjrrc.ss of a legislative construction of the
constitutional provisions, wlty mar not such con¬
struction be as practically settled more authorativcly
by tiie unanimity ofanother Congress, yea, as we shal
11 see, of many other Congresses / The great question,
however, still returns upon us. Whence comes this
power* how derived or conferred* Is it unlimited
and unrestrained.illimitable and unrestrainable.
as the President claims it to be ? in present¬
ing this topic it will l»e my duty.and I shall
attempt to do nothing more.to state the
propositions of law aud the authorities to
support them, so far as they may come
to my Knowledge, leavlnir the argument and illustra¬
tions of the question to l>e extended in tlje close by
abler and better hands. If a power of removal In the
Rxcoativo is found at all in the constitution it Is ad¬
mitted to Ik- an implied one. either ftorn the power
of appointment or because '.the executive power is
vested in the PresidentI"' Has the executive pow er
granted by the constitution by these words an) limi¬
tations ? Does the constitution invest the President
with all executive power, prerogatives, privileges
and immunities enjoyed by executive ottlcers of pther
countries.kings and emperors.without limits-
lion* if so, then the constitution has been
much more liberal In granting powers to
the executive than to the legislative branch
of the government, as thai has only "all legislative
powers herein granted (which) shall t>e vested in the
Congress of the I nited states;'' not all uncontrollable
legislative powers, as there are many limitations
upon that power as exercised bv the Parliament of
England for example. So there are nianv executive
powers expressly limited In the constitution, such us

declaring war, making rules and regulations for the
government of the urmy and navy, and coining
money. As some executive powers are limited by
the constitution Itself, it is not clear that the words
"the executive power Is vested in the President,"
do not confer on him all executive powers, but
must be construed with reference to other constitu¬
tional provisions granting or regulating specific
powers? The executive power of appointment Is
clearly limited bv the words "he shall nominate and
by and with the advice ami consent of the Senate
shall appoint ambassadors . . . and all other
o(llcers of the United States whose appointments are
not herein otherw ise provided for aud which shall
be established by law.'" Is It n't more In accordance
with the theory of the constitution to Imply the
power of removal from the power of appointment,
restrained by like limitations, than to Im¬
ply it solely as a prerogative of executive
power and therefore illimitable and uncontrollable?
Have the people anywhere else in the constitution
grauted Illimitable and uncontrollable powers either
to the executive or any other branch of the govern¬
ment y Is not the whole frame of government one of
checks, balances and limitation» Is It to be believed
that our fathers, just escaping from the oppressions
of monarchical power and so dreading it that they
feared the very name of king, gave this more than
kingly power to the Executive, Illimitable and un¬
controllable, and that, too, bv implication merely T
Upon this point our proposition Is that the Senate,
being In session, and an oillce, not nn Inferior one,
within the terms of the constitution being
filled, the President has the implied power of
Inaugurating the removal only bv nomination of a
successor to" i*t» Senate which, when consented to,
works the full removal and Htii>ersedes the in-
cumbfnt. Such ha* been, it Is believed, the practice
of the government frTOn the beginning down to the
act about which we are ipquliintr. Certain It Iftthat
Mr. Webster, in the Senate, In is:tr>. so asserted with¬
out contradiction, using the following lapguage:.

If one man bo Sccrctary of St*to irod another lw appointor,
lb" first g»>e* out by the more foroi of toe appointment of t he
other, without any previous »ct of remorsf whatever; anil
this la the nraetlc* of the government, and ha* been from the
first. la all the removals which have been made they have
ffenprallr been effected simply by making other appoint¬
ment*. I cannot lie J a cane to the contrary. Then*
la no such thing a* any riUtinct ofl.clal act
of removal. I have looked Into the practice and cauaed In-
oiilrlea to be niaile In the department*, and I do not learn
fliat any such proceeding ii known at sn rntrv or record of
the removal of an oBicer from o0i<'o, and the President would
only act tp *«ch cases by canning some proper lecord or entry
to be made, SI a proof of the fact of removal. 1 am aw ire
that there have MSBMM cases in which notice has been sent
to |iersons In office that their services are or will be, afar a

given day, dispensed with. These are usually ease* In which
the object la, nol to inform the Incumbent that he It removed,
but to toll him that a successor either la, or by ¦ day named
will be. appointed. If there beany instances In which such
notice It given, without evpress referent* to the appointment
of a successor, thev are few, and even In Uofssuch reference
must be impilnd, because in no case Is there siiv distinct of¬
ficial act of removal, as I can Had, unevnnettea With the act
of appointment.
This would seen) to reconcile all the provision* pf

the constitution, the right of removal betng in th^
President, to lie execnted itwdo, as is the power
of appointment; the appointment, when consum¬
mated, making the removal. This power was elabo¬
rately debated In the I Inst Congress upon the bills
establishing a Department of Foreign Affairs and
the War iH'partment. The debate arose on the mo¬
tion, In Committee of the W hole, to rtrlke out, arter
the title of the oiflcer, the words "to be removable
from otllce by the President of the United States."
It was four days discussed In tvmimlttee of the Whole
In the House and the clause retained by a vote of
yeas to 34 nays, which seemed to establish the power
of removal as either by a legislative grant or con¬
struction of the constitution. Ilut the triumph of Its
friends was siiort-llvedj for when the Mil came up In
the li'Mise Mr. Benson moved to amend It by tKeriug

the second section of the bin so m to imply power
only, the power of removal to be In the President, by
inserting that "whenever the principal officer shall
be removed from office by the President of
the United States, or in any other esse of
vaeancv, the chief Justice shall, during snch
vacaucV, have charge and custody of all records,
books and papers appertaining to the department.
Mr. Benson 'declared he would move to strike out
the words In the first clause, 'to be removable by the
President,' which appeared somewhat «ike a grant.
N°w. ui"de he took wnuM evade that point |Ud
establish a legislative cont»(rwUw» of '.ae constitu¬
tion. Us s,a? uopeu tuii his amendment would
Bticceed In reconciling both housed to the decision,
and quieting the minds of the gentlo-
inen." After debate the amendment was
carried.30 to 18. Mr. Benson then moved
to strike out the words "to be removable
by the President of the United States," which was
carried.31 to 19.and so the bill was engrossed aud
sent to the Senate. The debates of that body being
in secret session we have no record of the discttsHion
which arose on the motion of Mr. Benson estab.ish-
lng the implied power of removal; but after very
elaborate consideration, on several successive days,
the words implying this power in the Presi¬
dent were retained by the casting vote of
the elder Adams, the Vice President. So,
this claimed legislative settlement was only
established by the vote of the second Executive
officer of the government. Alasl most of our woes in
this government have come from Vice Presidents.
When the bill establishing the War Department came
up the same words, "to be removable by the Presi¬
dent," were struck oat on the motion of one of the
opponents of the recognition of this power by a vote
of 24 to 22. a like amendment to that of the second
section of the act establishing the Department of
State being Inserted. When, six years afterwards,
the Department o( the Navy was established no such
recognition of the power of the President to remove
was inserted, and as the measure passed by a
strict party vote, 47 yeas to 41 nays, it may
well be conceived that its advocates did not care to
load It with this constitutional question when the
executive power was about passing into other hands;
for one cannot read the debates upon this question
without being Impressed with the belief that rever¬
ence for the character of Washington largely deter¬
mined the argument in the first Congress. Neither
parly did nor could have looked forward to such an
executive administration as we have this day.
It has generally been conceded in subse¬
quent discussion that here was a legislative deter¬
mination of this question, and I humbly submit tha',
taking the whole action of Congress together, it is
wry fur from belug determined. I should hardly
have dared, in view of the eminent names of Holmes,
Clay, Webster and Calhoun that have hitherto made
tho admission, to have ventured the' assertion were
it not thai in every case they, as does the President
and his counsel, rely on the first vote in the Commit¬
tee of the Whole sustaining the words "to be remo¬
vable by the President," and in no instance take
any not.ee of the subsequent proceedings in the House
by which those worde were taken out of the bill.
Tills may have happened because "Eliot's Debates,"
which Is the authority most frequently cited in these
discussions, stops with the vote In committee and
takes no notice of the further discussion. But what¬
ever may be the effect of this legislative construction,
the contemporaneous and subsequent practice of the
government shows that the President made no re¬
movals except by nominations to the Senate when In
session and superseding officers by a new commis¬
sion to the conilrmed nominee. Mr. Adams, in that
remarkable letter to Mr. Pickering, In which he desires
his resignation, requests him to send it early, la
order that he niav nominate to the Sen¬
ate, then about to sit, and he in fact re¬
moves Mr. Pickering by a nomination. Certainly
no such unlimited power has ever been
claimed by any of the earlier Presidents as has now
been set up lor the President by his most remarka¬
ble, aye, criminal answer. It will not have escaped
attention that no determination was made by that
legislative construction as to how the removal, If in
the President's power, should be made, which is now
the question in dispute. That has been determined
by the universal practice of the government, with
exceptions, if any, so rare as not to be worthy of con¬
sideration ; so that we now claim the law to be what
the practice has ever been. If. however, wc concede
the power of removal to be In the President as an im¬
plied power, yet we believe it cannot be successlully
contended upon any authorities or constant practice
of the government that the states under the
clause In the constitution which "vests in Con¬
gress the power to make ull laws which shall
be necessary and proper for carrying Into
execution ? * * all powers vested by this consti¬
tution In the government of the United States or in
any department or officer thereof." The power of
regulation ol the tenure of office and the manner of
removal has always been exercised by Congress un¬
questioned till now. On the 16th of May, ls20, (vol.
u Statutes at Large, p. Wi,) Congress provided for the
term of office of certain officers therein named to be
four years, but mude them removable at pleasure.
By the second section of the same act Congress re¬
moved Irom office all the officers therein commis¬
sioned in providing a date when each commission
should expire, thus asserting a legislative
power of removal from office, sometimes
by passing acts which appear to concede the
power to the President to remove at pleasure; some-
iimen restricting that power in their acts by the most
stringent provisions: sometimes conferring the power
of removal, and sometimes that of appointment.the
uei* establishing Hie territorial oJicers being the
most conspicuous in this regard. V'Pnn 'he whole,
no claim of exclusive right over removals or appoint¬
ments seems to have been made cither by the Kxecu-
tlve or by Congress. No bill was ever vetoed on this
account until now. In 1818 Mr. Wirt, the Attorney
General, giving the earliest official opinion
on this question coming from that office, said
that only where Congrc.-m bad not undertaken
to restrict the tenure of otllee by the act
creating it would a commission issue to run during
the pleasure of the I'resident; but If the tenure was
tlxed by law, then commission must conform to the
law. No constitutional scruples as to the power of
Congress u> limit the tenure of oitlce seem to have
distiirlieil the mind of that great lawyer. Hut this
Wtt beta* Mf attempt had lieen niH'ie by any
President to arrogate to himself the official patron¬
age for the purpose of party or personal aggrandize¬
ment. wnlch gives the ouly value to this opinion as
an authority. Since the Attorney General's office
Has become a political one, 1 shall not trouble the
Senate with citing or examining the opinions of
Its occupants. In 1826 a committee of the
senate, consisting of Mr. Kenton of Mlnsourl,
Chairman. Mr. Macon, of North Carolina, Mr. Van
Buren, of New York, Mr. Dickcrsi>n,« of New Jersey,
Mr. Johnson, of Kentucky, Mr. White, of Tennessee,
Mr. Holmes, of Maine, Mr. Hayne, of .South Carolina,
and Mr. Flndlay, of Pennsylvania, was appointed to
take Into consideration the question of restraining
the power of the President over removal from otnee,
who made a report through their chairman, Mr. Hen-
ton.jsettlng forth the extent of the evils arising from
the power of appointment to and removal from office
by the President, declaring that the constitution had
been changed In this regard, and that "construction
and legislation have accomplished this change,''.and
submit .ed two amendments to Ihe constitution, one
providing a direct election of the President by the peo¬
ple, and another "that no Senator or Representative
should be appointed to any place until tlie expira¬
tion of the Presidential terms in which such person
shall have served as Senator or Representative".as
remedies for some of the evils complained of; but
the committee say that "not being able to reform the
constitution In the election of i'resident. they must
go to work upon his powers, and trim down these
by statutory enactments whenever It can l»e done by
law and with a Just regard to the proper efficiency of
government, and for this purpose reported six bibs.
one to regulate (be publication of the laws and public
advertisements; another to secure In office faithful
collectors and disburses of the revenues and
to displace defaulters.the first section of
which vacated the comuilsaions of "all of-
fleers after a given date charged with the collection
and disbursement of the publk: moneys, who had
railed to account for such moneys on or liefore the
tOOt da> of September preceding;" and t tic second
section enacted that:."At the same time a nomina¬
tion Is made to till a vacancy occasioned by the exer¬
cise of ttie ITesldent's power to remove from office,
the fact of the removal shall be stated to the Senate,
with a report of the reasons for which such officers
may have been removed; also a bill to regulate the
appointment of postmasters, and a bill to
prevent military and naval officers from being
dismissed the service at the pleasure of the
President, by Insertintr a clause in the commission of
such officers tlun "It is to continue in force during
good behavior," and "that no officer shall ever here¬
after be dismissed the service except In pursuance of
the sentence of a court martial or upon address to
the President from the two houses of Congress.'' Is
it not remarkable that exactly corelative measures to
these have been passed by the Thirty-ninth Congress
and are now the subject of controversy at this bur?
it does not seem to have occurred to this able com¬
mittee that Congress had not the power to curb
the Executive in this regard, because they as¬
serted the practice of dismissing from office " to
be a dangerous VloIfi'lVR. of the constitution.'' In
into Mr. Holmes lutrdduCM and discussed in the
senate a series of resolutions which contamod,
among other tilings, "the rlgMof the Senate to In¬
quire. and the duty or the President to Inform them,
when and for what causes any officer hss been re¬
moved in the reces." In isai Mr. Calhoun, Mr.
Southard, Mr. Bibb, Mr. Webster, Mr. Benton and
Mr. King of Ccorgla, of the Seuate, were elected a
commit tec to consider Executive patronage |tftd the
means of limiting. That committee, with but ?ne
dissenting voice (Mr. lienton's), reported a trflj
which provided In As third section "that
In nil nominations made by the Presldem
to the Senate to fill vacancies occasioned by removal
from office, the fact of the reinovBl shall be stated to
the Senate nt the s.une time that the nomination Is
made, with a statement of the reasons for such re¬
moval." It will be observed that this Is the precisesection reported by Mr. ilentou In HM6 and passed to
a second reading In the Senate. ATter much discus¬
sion the bill passed the Senate, <u yeas, 16 nays.an
almost two-thirds vole. Thus it would seem the
ablest men of thai dftv, of both political parties, sub¬
scribed to the power of Congress to limit and
control the President in his removal from office.
One of the most marked Instances of the assertion of

Jhls power In Congress will be found In the act of
yfhrnarjr £8, MAS, providing for a national currency
and tfitpfflcc of Comptroller. (Statutes »t Large, vol.
12, p. 66*7 Tills controls botn the applonlineni and
the removal of that officer, enacting that he shall t>e
ap|H)lnted. on the nnminailou of the Secretary of Ihe
Treasury, by and with the advice and consent of the
Senate, and shall hold his office for the term of
tive years, unless sooner removed by the President,
Band with the advice ami consent of tho Senate.

Is was siibstunliallv re-enacted June 8, 1WH.
with the addition tfint .' he shall be removed
upon reasons to be communicated to the Senate."
Where were the vigilant then in both houses who
now so denounce the power of Congress to regulate
the appointment and removal of officers by the treat-

dentu unconstitutional? It will be observed (tut
the constitution makes no distinction between the
officers of the army and navy and o(fluent of the civil
service, bo far as their appointments and commis¬
sions. removals and dismissal!* are concerned. Their
commissions have ever run "to hold office during the

fi'.eaaure of the President;" yet Congress, by act of
he 17th of July, 1M2 (Statutes at Large, volume 12.
page 690), enacted that the President of the United
States h*, mUa lizretkj (a, authorized and requested
to dismiss and disoharga from 0>e ^wUitar/
Vie®, alMl.a* !* army, navy, marine corps or
?olunteer force, in the United states service,
any officer for any cause which, In Ills Judgment,
either renders such officer unsuitable for, or whose
dismission would promote the public service. Why
was It necessary to authorize the President so to do
if he had the constitutional power to dismiss a mili¬
tary officer at pleasure f And his powers, whatever
they are. as is not doubted, are the same in civil
office. The answer to this suggestion may be that
this act was simply one of supererogation, only au¬
thorizing htm to do what he was already empowered
to do, and therefore not specially pertinent to
this discussion. But on the I3tn of July,
I860, Congress enacted " that no officer in
the military or naval service shall, in time of peace,
be dismissed from service except upon and in pur¬
suance of the sentence of a court martial to that
effect. What l>ecomes, then, of the respondent's
objection that Congress cannot regulate hi* power of
removal from officer In the snow storm of his
vetoes why did no flake light down on this provision f
It concludes the whole question here at issue. It Is
approved and signed Andrew Johnson. It will not be
claimed, however, If the Tenure of Office act Is con¬
stitutional, (and that question 1 shall not argue, except
as has boen done Incidentally, for reasons hereafter
to be stated), that he could remove Mr. Stanton
provided the office of Secretary of War comes within
its provisions; and one claim made here before you
by the answer is that the office Is excepted by the
terms of the law. Of course I shall not argue to the
Senate, composed mostly of those who pained the
bill, what their wishes and Intentions were. Upon
that point I cannot aid them; but the construction of
the act furnishes a few suggestions. First, let its de¬
termine the exact status of Mr. Stanton at the mo¬
ment of its passage. Answer admits Mr. Stanton
was appointed and commissioned and duly qualified
as Secretary of War under Mr. Lincoln, in
pursuance of the act of 1780. In the ab¬
sence of any other legislation or action of the
President he legally held his office during the term
of bis natural lire. This consideration is an answer
to every suggestion as to the Secretary holding over
from one Presidential term to unotlier. On the 2d of
March, 1867, the Tenure of Office act provided, In
substance, that all civil officers duly qualltled to act
by appointment, with the advice and consent of the
Senate, shall be entitled to hold such office until a
successor shall have been In like manner appointed
nnd duly quallfled, except as herein otherwise pro¬
vided, to wit:."Provided, that the Secretaries shall
hold their office during the term of the President by
whom they may have been appointed, and for one
month thereafter, subject to removal by and
with the advice and consent of the Senate."
By whom was Mr. Stanton appointed ? By Mr. Lin¬
coln. Whose Presidential term was he holding under
when the bullet of Booth l>ecame a proximate
cause of this trial? Was not his appointment lu lull
force at that hour? Had any act or the respondent
up to the 12th of August last vitiated or Interfered
with that appointment? Whose Presidential term is
the respondent now serving out ? His own, or Mr.
Lincoln's? If his own, he Is entitled to fourye.irs
up to the anniversary of the murder, because each
Presidential term is four years by the consitutlon,
and the regular recurrence of those terms is ilxed
by the act of May 8,1792. If he is serving out the
remainder of Mr. Lincoln's term then his term of
office explres-on the 4th of March, 1869, If it does not
before. Is not the statement of these propositions
their sufficient argument ? If Mr. Stanton's commis¬
sion was vacated In any way by the Tenure of Office
act then It must have ceased one month after the 4th
of March. 1885.to wit, April 4, 1865. Or, If the
Tenure of Office act had no retroactive effect, then
Ills commission must have ceased, if it had the effect
to vacate his commission at all, on the passage
of the act.to wit, March 2, 1867 ; and, In
that case, from that date to the present
he must have been exercising his office in contra¬
vention of the second section of the act. because he
was not commissioned in accordance with Its provi¬
sions. And the President, by "employing" him, in so
doing from the 2d of March to the 12th of August, be¬
came guilty of a high misdemeanor under the pro-
\ Ision of the sixth section of said act; so that If the
President shall succeed in convincing the Senate that
Mr. Stanton has been acting as Secretary of War
against the provisions of the Tenure of Office act,
which he will do if he convince them that
that act vacated in any wuy Mr. Stan¬
ton's commission, or that he himself was
not serving out the remainder of Mr. Lincoln's Presi¬
dential term, then the House of Representatives
have but to report another article for this misde¬
meanor, to remove the President upon his own
confession. It has been said, however, that in the
discussion at the time of the passage of this
law observations were made by Senators tend¬
ing to show that It did not apply to Mr.
Stanton, because It was asserted that no member
of the Cabinet of the President would wish to
hold Ills place against tl-.o wishes of his chief,
by whom he hud been called Into council: and these
arguments have been made the groundwork of at¬
tack upon a meritorious officer, wnlch may have so
InCnenced the mliuls of Senators that It l« my duty
to observe upon them to meet arguments to the
prejudice of tny cause. Without stopping to deny
the correctness of the general proposition, there
sec:n to be at least two potent answers to It. The
respondent did not call Mr. Stanton Into
his council. The blow of the assassin
did call the respondent to preside over a
Cabinet, of which Mr. .Stanton was then an honored
member, beloved bv Its chief; and If the respondent
deserted the principles under which lie was elected,
betrayed his trust and sought to return rebels,
whom the valor of onr armies had subdued, again
Into power, are not those reasons, not only why Mr.
Stanton should not desert his post, but, as a true
patriot, maintain It all the more llrmly against
this unlooked for-treachery ? Is It not known
to von, Senators, and to the country that Mr.
Stanton retains this unpleasant and distasteful
position, not of his own will alone, but at
the behest of a majority of those who represent the
people of this countrv In both houses of the Legisla¬
ture, and after the solemn decision of the Senate
that any attempt to remove htm without their con¬
currence Is unconstitutional and unlawful! To de¬
sert It now, therefore, would be to Imitate the treach¬
ery of his accidental chief. Hut whatever may be
the construction of the "Tenure of civil Office act"
bv other*, or as regards others, Andrew John¬
son, the respondent. Is concluded upon It.
He permitted Mr. Stanton to exercise the
duties of his office In spite of It, If that
office was affected by It. He suspended htm under
Its provisions. Ho reported that suspension to the
Senate, with his reasons therefor, in accordance with
Its provisions, and the Senate, acting under It, de¬
clined to concur with him, whereby Mr. Stanton was
reinstated. In the well known language of the law,
Is not the respondent estopped by his solemn official
acts from denying the legality and constitutional
propriety of Mr. Stanton's position* Pefore proceed¬
ing further I desire most earnestly to bring the at¬
tention of the Senate to the averments of the Presi¬
dent In his answer, by which he justifies his
action In attempting to remove Mr. Stanton
and the reasons which controlled hlra In so doing.
He claims that on the 12th day of August last he had
become fully of the opinion that he had the power to
remove Mr. Stanton or any other executive officer,
or suspend him rrom office and to appoint any other
person to act Instead "Indefinitely And at his
pleasure;" that he was fnilv advised and believed,
as he still believes, that the Tenure of Civil Office act
was unconstitutional, Inoperative and void In all Its
provisions, and that he had then determined at all
hazards, if Stanton could not be ot tierwise got rid
of, to remove him from office In spite of the provisions
of that act and the action of the Senate under
It. if for no other purpose, In order to raise lor a ju¬
dicial decision the question affecting the lawful right
of said Stanton to persist in refusing to quit said
omue. Thus it appears that with full Intent to resist
the power of the Senate, to hold the Tenure of Office
act void and to exercise this Illimitable power
claimed by him, he did suspend Mr. Stanton, ap¬
parently In aerordance with the provisions of the act;
lie did send the mcs*ageto the Senate within the time
prescribed by the net: he did give his reasons for the
suspension to the Senate and argued them at
length, accompanied by what he claimed to
lie the evidence of the official misconduct
t*f Mr. Stanton, and thus invoke the action
of the Senate to assist him In displacing a high
officer of the government under the provisions of an
act which he at that very moment believed to be un¬
constitutional, Inoperative and void, thereby show¬
ing that he was v\ tiling to make use of a void act
and the Senate of the I'nlted States as his tools to do
that which ho believed neither had any constitutional
power to do. Did not every member of the Senate,
wheu that message came In announcing the suspen¬
sion of Mr. Stanton, understand and believe that the
I'reslilont was tiding in this case as he had done
In every other case under the provisions of this
act? Did not both sides discuss the question under
its provisions? Would any Senator upon this floor,
on cither side, so demean himself as to consider the
question otic ptotnent 11 hf had known It was then
within the lotent ah<f putpose or tliC President of the
Vnlted State* to treat the deliberations and actions
of the Senate us void ar.d of no eltfect, ir Its decision
did not comport with his views and purposes? And
yet, while acknowledging the Intent was In his mind
to hold as naught the Judgment of the
5*aate if It did not concur with his own,
and remove Mr. stimton at all hazards,
and as I charge It upon Aim here, as a fact no man
can doubt, with a full knowledgealso that Hie Senate
understood that he was ictlng under the provisions
of the Tenure of office art, still thus deceiving them,
w hen called to answer fcr a violation of that ai t In
his solemn answer he makes the shameless avowt»l
that, he <1ld transmit to the Senate of the I'ulted
States a "ni<snige wlrreln he made known the
orders aforesaid, and tie reasons which Induced the
same so far as the respondent then considered It
material «n I nccessay that the same should
be set forth.*' Trir It la, there Is not
one word, one letter, one Implication In
that message that the President woa not acting In
good fait It under the Tciure of office act and desiring
the Senate to do the sane. So the President of the
I nlted States, with u determination to assert at all
hazards the tremendont power of removal of every
officer without the content or the senate, did not
deem It "material or necessary" that tlie Senate
should know that he hid suspends*! Mr. Mtanton In¬
definitely ngulust the provisions of the Tenure of
office act. wlih fnil InUnt at all hacards to remove
him, and that the solemn deliberations of
the Senate, which tie President or the United
States was then calltig upon them to make
in a matter or tie highest governmental
concern, were only to Ve of use In cose they snlted
his purposes; that It vaa not "material or neoea-

.*rj" for the Senate to know that lta bid MM
was futile and usele^ uS» the PreeldeSt wU ptor
tog fUt and loo* with tUla branch of the «*.»¦
ment-a sort of "heads I win, tails you late" gen*
which waa never before exercised save by thuable-
rlggersand sharpen, if Andrew Johnson never
commuted my other offence.if we Icuew nothing of
liim save flroin this avowal.we should haveiM
picture of his miud and heart, painted In colors of
living light, so that uo man will ever mistake his
mental and moral lineaments hereafter, la-
Kteau Cf aDCh Aci frank dealing, as becomes
the head "of ft great govel:nufcnt In eveff
relation of life, and fepfttiilly needful from the
highest executive officer of the government to the
highest legislative branch thereof{Instead ofa maaly,
straightforward bearing, claiming openly and dltlneV
ly the rights which he believed pertained to his hits'
office, and yielding to the other branches, fair)/, and
justly, those which belong to tliem, we Una him,
upon his own written confession, keeping baek his
claims of power, concealing his motives, covering
his purposes, attempting by Indirection and subter¬
fuge to do that as the ruler ofagreat nation which!If
it be done at all, should have been done boldly, In taa
face of day. And upon this position he raaat
stand before the Senate and the country
if they believe his answer, which I do aoc
that he had at that time these intents and pur¬
poses in his mind, and they are not the subter¬
fuge and evasion and after thought which a crim¬
inal brought to bay makes to escape the conse¬
quences of his act. Senators, he asked you far
time In which to make his answer. You gave
him ten davs, and this is the answer be makes. If
he could do this In ten days what should we kava
had If you had given him forty? You show him .
mercy In not extending the time for answer.
Passing from further consideration of the legality

of the action of the respondent In removing Mr. Stan¬
ton from office in the manner and form and with the
Intent and purpose with which it has been done, tot
us now examine the appointment of Brevet M^Jor
General Lorenzo Thomas, of the United States armjr,
as Secretary of War ad interim. I assume that it to
not denied In any quarter that this art interim ap¬
pointment to tills office Is the mere creature of law.
and if Justified at all Is to be so uuder some act at
Cocwrvss.-Indeed, the respondent in his answer says
that in the appointment of General Grant ad interim
he acted under the act of February 13,1705, and subject
to Its limitations. By the act of August 7, 1789,
creating the Department of War (1st Statutes at
Large, page 49), " In case of any vacancy" no pro¬
vision Is made for any appointment or an acting cut
interim Secretary. In that case the records and
papers are to be turned over for safe keeping to tbe
custody of the chief clerk. This uppareut omission
to provide for an executive emergency was at¬
tempted to be remedied by Congress by the aot of
Mav 8,179*2 (1st Statutes, 281), which provides "that
In caso of the death, absence from the seat of gov¬
ernment or sickness of the Secretary of State.
Secretary of the Treasury, or of the Secretary of the
War Department, or of any officer of either
of the said departments, whose appointment to
not In the head thereof, whereby they cannot perform
the duties of their respective offices, it shall be lawful
for the President of die United Slates. In case he
shall think it necessary, to authorize anv person or
persons, at his discretion, to perform the duties of
the said respective offices until a successor be ap¬
pointed or until such absence or Inability by slckno*a
shall cease." it will be observed that this aot pro¬
vides for va?ancics by death, absence or slckneso
oniy, whereby the head of a department
or any officer in U cannot perform his duty, bat
makes no provision for vui ancy by removal. Two
difficulties were found in thut provision of linyJ.
First, that It provided only for enumerated vacancies*
and also it authorized the President to make an act¬
ing officer of any person for any length of time. Ta
meet these difficulties the act of the 13th of February,
1795, was passed (1st Stat, at Large. 415), which pro¬
vides "In case ol vacancy whereby the Secretaries or
any officer in any of i lie departments cannot par-
form the duties of his office, the ITesldcnt may
appoint any person to perform the dnttos
for a period not exceeding six mont.ia."
Thus the law stood as to acting appointments in all
ol the departments (except the Navy and Interior,
which had no provision for any person to aot la
place of the secretary) until tho 19th of February.
1803, when, by the second section of an act approved
at that -date (12th Stat., 646), it whi "provided that
no person acting or assuming to act as a clvH, mili¬
tary or navai officer shall have auy money paid ta
him as salary In any office which Is not authorized by
some previously existing law." The state of the law
upon tills subject at that point of time is thus:.la
case of death, absencc or sickness, or of any vacanqy
whereby a Secietary or ot ler officer of the Stata^
War or Treasury Department couid not perform
the duties of th<* office any person could be authorized
by the President to perform those duties for th® space
of six months. For the Departments of the Interior »

and the Navy provisions had been made for the ap-

fiointmeut of an Assistant Secretary, but no provision
n case of vacancy In his office, and a restriction pat
upon any officers acting when nut authorized by law,
from receiving any salary whatever. To meet thorn
omissions and to meet the case of resignation of any
officer of any executive department, and also to meet
what was found to be a defect In allow¬
ing the President to appoint any persoa
to those high offices for the apace ef
six moatha, whether sooli person had any
acquaintance with the duties of tlie departraeat
or not, an act wa« passed February 20, 1S63, (l« stat.,
p. CiO) which provides that In ca»e of the death, re¬
signation, absence from the seat of government or
sickness of the head of an executive department or
of any officer of eit.ier of the said departments whose
appointment is not In the head thereof, whereby
tiiey cannot perform the duties of their respective
offices, it shall be lawful for the President of Hie
United States, In case he shall think it necessary, to
authorize the head of any other executive depart¬
ment or other officer in cither of said departments
whose appointment is vested in the President, at
his discretion, to perform the duties of the said
respective offices uutil a successor be appoint¬
ed or until Such absence or inability shall cease.
Therefore, in case of the death, resignation, sickness
or absence of a head or an executive department,
whereby the incumbent cottld not perform the duties
of tils office, the President might authorize the head
of another executive department to perform the
duties of the vacant office, and In case of like disa¬
bility of any officer of an executive department
other than the bead the President might authorise
an officer of the same department to perform his
duties for the space of six month*. It is remarkable
that in all these statutes, from 1781# down, no provis¬
ion Is made for the case of s removal, or tUaS
anybody Is empowered to act for tlie removed officer,
the chief clerk being empowered to take charge of
the books and [tapers only. Dots not tills series ef
acts conclusively demonstrate a legislative lynstWj-
tion of the constitution that mere couM be no*
removal of the chief of an executive department by
the act of the ('resident, save bv the nomination and
appointment of his successor, if the Senate were in
session, or a quaiilled appointment till the end of ibe
next stssion if the vacancy happened or was tnadeiu
recess ? Let us now apply this state of the law to tb^"
appointment of Major General Thomas Secretary of
War ad interim by executive order. Mr. stantsn
had neither died nor resigned, was not sic* nor ab¬
sent. If he hud liecn. under the act of Marub 3,
IHO t.which repeals all inconsistent acta.the Presi¬
dent was authorized only to appo nt the head of an¬
other executive department to till his place atl
interim. Such wss not General Thomas, lie was
simply an officer of the arm), the head of a bureau or
department of the \\ ar Department, and not eilglMa
under the law to be appoint d. So that his appoint¬
ment was an illegal and void act. There have bees two
cases of mi interim appointments which illustrateand
confirm this position; the one was the appointnenl
of Lieutenaut General Scott Secretary of War od
interim and the other the appointment of General
Grant od interim upon the suspension of Mr. Htaa-
ton, In August la*t. The appointment of tienenA
Scott was legal, because thai was done before the re¬
straining net of March 2, iMi.i, which requires tbe
detail of the head or another department to act ad
interim. The appointment of General Grant to take
the place of Mr. Stanton during his suspension wouldhave been Illegal under the acts I have cited,
he being an officer of the army and not the head of n
department, If I! had not l»een authorized by the
second section of the Tenure of Civil Office act, wblcb
provides that In ease of suspension, and no other,
the President may designate "some suitable person
to perform temporaril/ the duties of such office until
the next meeting of the Senate." Now, General
Grant was suoi "MlMM person," and was
properly enough appointed under that pro¬
vision. This an«wtrs one ground of tbe
defence which is taken by the President.thst
he did not suspend Mr. Stanton under the Tenure of
Office act, but by his general power of suspenatsa
and removal of an officer. If the President did not
suspend Stanton under the Tenure of Office act, be¬
cause he deemed it unconstitutional and void, then
there was no law authorizlng him to appoint Ocnersl
Grant, and that appointment was unauthorized by
law and a violation of his oath of office, lint tbe
Tenure of Office bill by Its express terms forbids any
employment, authorization or appointment of any
person In civil office, wlmre the appointment Is
by and with the advice and consent ot
the Senate, while the Senate is in session.
If this act is constitutional.i. r., If it Is not so far In
conflict with the paramount law of the land as to be
Inoperative and void.then the removal of Mr. Stan¬
ton and the appointment of General Thomas are
both In direct violation of It, and are declared by M
to be hlirh misdemeanors. The intent with widen
the President has done this Is not doubtful, nor are
we obliged to rely upon the principle of law ilial n
man must t»e held to intend the legal consequences
of all Ills acts. The President admits
that he intended to set aside the Tenure
of office act, and thus contravene the

_
con¬

stitution, If that law was unconstitutional.
Having shown that the President wilfully violated
an act of Congress without Justification, both in tbn
removal of Stanton and the appointment of inoiuaa,
for the purpose of obtaining w rongfully the posses¬
sion of the War Ofllfle b.v lorce, If need be, and cer¬

tainly by threats and Intimidations, for the purpose
of controlling Its appropriation through ItsffdinMiN
chief, who shall say that Andrew Johnson is not
gulltv of the high crime and misdemeanor*
charged against him in the Hrst eight articles*
The respondent makes answer to this view that tbe
President, l>ellevlng this Civil Tenure bill to be uncon¬
stitutional, had a right to violate It, for the purpose
of bringing the matter before the supreme Court for
Its adjudication. We are obliged, in limine, to ask
the attention of the Senate to this consideration, that
titer may take it with thein as our onse goes for¬
ward:.We claim that the question of the constitn-
l tonality of any law of Congress is upon this trial a
totally irrelevant one, because all the power or
right in the President to judge npon any sua-

posed conflict with an act of Congress with tna
paramount law of the constitution is exhausted
when he has examined a bill sent him and
returned It with his objections. If then passed over
bis veto it becomes as valid as if in fact signed by
him. The constitution has provided three methods^
au equally potent, by whiyh a bill brought Ukty sitkas"


